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1. Introductory letter
Dear participants,
It is our utmost pleasure to welcome you all to the Committee of Ministers of the Council of Europe
– Human Rights and Democracy. We are both looking forward to presiding over the committee
sessions and we cannot wait to meet you all in person in October. Until then, we will do our very
best to provide you all the needed information for your participation in the conference and we will be
at your disposal for any inquiry or clarification.
The topic under discussion in our committee is indeed challenging, but do not worry! This study
guide will provide you the basis for your research and will guide you through the preparation of your
position papers. But, of course, we will not rest at that; we will be providing you additional documents
or links with up-to-date information, so as for you to have at your disposal the tools you need for an
excellent presence at the committee. It is up to your zest, thereafter, to make our committee the best
one in RhodesMRC 2016 and make sure that everyone remembers us, not only for our amazing
proposals but also for our enthusiasm and zeal!
So, get prepared, know your policy, do not hesitate to take a stance and prepare yourselves for an
amazing experience!
Warmest Regards,
Panagiotis Viopoulos – Chairperson
Elli Tsitsipa – Secretary General
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2. Presentation of the Council of Europe: Historical facts and its mandate
The Council of Europe, founded in 1949, constitutes the biggest regional international organization
in Europe, counting 47 member states. Headquartered in Strasbourg, Council of Europe promotes
the inter-governmental and inter-parliamentarian cooperation among its member states.1 According
to Article 1 of its Statute, Council of Europe is dedicated to the establishment of “greater unity
between its members for the purpose of safeguarding and realizing the ideals and principles which
are their common heritage and facilitating their economic and social progress”2. In particular, it is
focused on advocating the protection of human rights, democracy and rule of law. In this perspective,
the adoption of the European Convention of Human Rights, signed and ratified by all member states,
as well as the creation of the European Court of Human Rights3, must be deemed as milestones in
enforcing the protection of human rights. Moreover, the Committee of Ministers, simulated in
RhodesMRC 2016, is the main decision-making body of the organization. Last but not least, Council
of Europe must not be confused with the European Union and its bodies, mainly the European
Council or the Council of the EU. Both constitute two separate organizations with a different
mandate, whilst all 28 members of the European Union are also member states of the Council of
Europe4.

1

Sachpekidou, (2013) European Law, Sakkoulas Publications, p.10
Statute of the Council of Europe. Retrieved from:
https://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMContent?documentId=0900001680306052
3
Convention for the Protection of Human Rights and Fundamental Freedoms. Retrieved from: http://www.coe.int/en/web/conventions/full-list//conventions/treaty/005
4
Distinction between Council of Europe and European Union bodies retrieved from: http://www.coe.int/en/web/about-us/do-not-get-confused
2
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3. Introduction
A chain of events over the past few years has led to what we now call “a refugee crisis”, a crisis that
has had a great toll on the majority of European countries, both EU and non-EU member states, to
an extent where it can be described as an identity crisis5 (Crépeau F., Purkey A., 2016),
characterized by lack of political will, violation of basic human rights and division among and within
states.
The member states of the Council of Europe have all been affected, directly or indirectly by this
overflow of refugees, but it has not been yet realized that the solution to such an extensive problem
that affects the European continent in the long term can only be collective and respective towards
the hosting countries’ needs without overlooking the need to protect the rights of migrants and
asylum seekers. A European response to such crisis and phenomena can only be based, indeed,
on human rights. The situation so far has not, however, been indicative of that; Indications of human
rights’ violations are apparent before and after their arrival, including the application of the nonrefoulement clause6, smuggling, trafficking, their health-care upon arrival etc. The number of
refugees entering European countries, like Greece and Italy, is continually increasing and is
accompanied by a vast number of asylum claims, the processing of which is nothing but effective.

Source: International Organization for Migration (Update 24 June 2016)7

Crépeau F., Purkey A., (2016), Facilitating Mobility and Fostering Diversity; Getting EU Migration Governance to Respect the Human Rights of
Migrants, Center of European Policy Studies, Retrieved form: https://www.ceps.eu/publications/facilitating-mobility-and-fostering-diversity-gettingeu-migration-governance-respect
6
. Non-refoulement is a concept which prohibits States from returning a refugee or asylum seeker to territories where there is a risk that his or her
life or freedom would be threatened on account of race, religion, nationality, membership of a particular social group, or political opinion. (Definition
provided by UNHCR)
7
International Organization for Migration, (2016) Mediterranean Update. Retrieved from: http://missingmigrants.iom.int/mediterranean-update-24june-2016
5
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Until their asylum claim is processed, refugees have to endure slum-like living conditions in shelters
and reception centers, away from their families and being unsure of when they will be able to reach
their final destination. Unlawful detention, discrimination and in some cases inhumane treatment
have become the norm regarding their treatment.
All things considered, it is clear that a new approach towards the protection of human rights of
refugees and asylum seekers is more than necessary so as to ensure that the international and
European human rights law is respected.

4. Topic History
The ongoing Syrian conflict has led to one of the biggest humanitarian crisis since World War II, with
more than 6 million Syrians being eternally displaced, 13 million in need for humanitarian assistance,
an almost 3 million Syrian refugees in Turkey and more than 1 million in the European Union 8. The
chart below shows that the majority of asylum seekers in the EU come from Syria, Afghanistan and
Iraq.

Source: Eurostat
Information based on the European Commission’s ECHO Factsheet on the Syrian Crisis, retrieved from:
https://ec.europa.eu/echo/files/aid/countries/factsheets/syria_en.pdf
8
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The escalation of these migration flows has lead to the building of barbed wire fences on the borders
of European countries, the launching of operations in the Mediterranean, the creation of reception
points and the adoption of a Joint action plan between the EU and Turkey. More specifically:
Building fences across Europe – Fortress Europe
The arrival of refugees and migrants during 2012 through the land border of Greece and Turkey
lead to the launching of operation Aspida (Shield) in the area and the erection of a 10.5km long
fence on this land border. This action led to a dramatic decrease of the number of migrants trying to
cross the boarders (from 2.000 in August 2012 to less than 10 in October 20129.
The increased security in this border led many of the migrants wishing to make a crossing to Europe
to an alternative route, through the Bulgarian - Turkish borders. But it wasn’t long until another fence
was built, this time by the Bulgarian authorities, due to their lack of capacity to deal with this migration
influx. During this period Bulgaria received an emergency fund of €5.65 million so as to improve its
reception services, while the number of migrants declined from 8.000 in November 2013 to 302 in
March 201410.
Another case where the erection of a fence was seen as the proper response to the refugee and
migrant flows was in Hungary, where on July 2015 the construction of a fence was initiated.
According to government representative Zoltan Kovacs: “In order to be able to protect the Schengen
borders and protect the Hungarian people, as well as Europe, we had to make that decision and
take that step (referring to their building of fenced walls around its borders)”

Actions taken in order to prevent lives being lost in the Mediterranean Sea.
The gradual closing of land borders and the presence of increased security led to a shift of the
migratory routes and many migrants chose to follow the dangerous sea crossings through the
Mediterranean routes. The loss of lives in shipwrecks in the area called for an urgent response and
in October 18th 2013 Operation Mare Nostrum (OMN) was launched by Italy and it has been
9

Frontex, (2013) Annual Risk Analysis, Retrieved from http://frontex.europa.eu/assets/Publications/Risk_Analysis/FRAN_Q4_2012.pdf
Amnesty International, (2014) The Human Cost of Fortress Europe: Human Rights Violations against migrants and refugees at Europe’s borders.
Retrieved from: https://www.amnesty.ch/de/themen/asyl-und-migration/festung-europa/dok/2015/Die-Kampagne-SOS-Europa/bericht-the-humancost-of-fortress-Europe
10
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described as the only concrete measure taken so far to prevent the escalation of the death toll in
the Mediterranean (Amnesty International, 2014)11. This operation, launched by the Italian Navy,
was a rescue system, which also aimed to combating trafficking and smuggling of refugees. Despite
the fact that the operation was successful, with more than 100.000 people having been rescued, the
Italian government withdrew the operation and since January 1st 2015 the research and rescue
regime returned to its pre Mare Nostrum conditions.
Operation Triton followed on November 1st 2014. Nevertheless, the capacity of the endeavor to
combat cross-border crime and control irregular migration is not enough, especially compared to
OMN12.

The creation of reception points across European countries
The migrants who have achieved to arrive in a European country are waiting for their asylum claims
to be processed in the reception points that have been created. The living conditions in these
facilities is described below (see section 6.1), however it is vital at this point to pinpoint the location
of the reception points so as to determine the countries being more influenced by the migration
flows. The following map provides the relevant information13:

11

Amnesty International, (2014) Lives Adrift: Refugees and migrants in peril in the Central Mediterranean. Retrieved from:
https://amnesty.dk/media/1092/lives-adrift.pdf
12
According to Frontex Triton’s budget is just one third of what Italy had allocated on OMN, namely €2,9m a month compared to €9m a month.
13
The officially recognized and exclusively accepted name of the state bordering Greece to the North, in Council of Europe system, is: “the former
Yugoslav Republic of Macedonia”
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Source: Reuters14

The EU-Turkey Joint Action Plan
A Joint Action Plan aiming at preventing irregular migration to the EU from Turkey was agreed upon
on October 15th 201515. The plan includes Turkey’s agreement to reinforce its capacity regarding
the restriction of migration flows towards the EU and to readmit the irregular migrants who have
crossed the Turkish borders to the EU and do not need protection under international law by the EU
member states. The plan also contains EUs agreement to provide €3 billion to Turkey, to fund the

14

Retrieved from: http://pictures.reuters.com/archive/EUROPE-MIGRANTS-CAMPS-C-GM1EB9I001P01.html.
European Commission, EU-Turkey Joint Action Plan: Factsheet” 15 October 2015. Retrieved from: http://europa.eu/rapid/press-release_MEMO16-963_el.htm
15
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abovementioned measures. The Joint Action Plan has not yet proved to be effective and its
compliance with fundamental human rights and international law is being questioned16.

5. Cases of Human rights being violated
5.1. Dire living conditions
5.1.1. Introduction
Reception centers (open or closed) have been constructed or utilized in order to house the highest
possible number of refugees, asylum seekers or even irregular migrants as a response to the
unprecedented refugee and migrant flows. Furthermore, in some areas, mainly on Greek islands,
these centers are characterized as “hotspots”, where identification and processing of asylum
applications take place. Nevertheless, the living conditions do not always satisfy the basic
necessities of a human being, constituting, thus, a serious threat to a variety of fundamental human
rights. Especially, as highlighted by the case-law of the ECtHR, such detention conditions may
amount to inhumane and degrading treatment, prohibited by Article 3 ECHR17. Notwithstanding to
the persons stranded in the aforementioned facilities (only 61,801 as of June 2016 in countries of
first arrival or the transit ones in the so-called “Balkan route”), the restrictive border measures,
adopted by many member states, led to the creation of makeshift camps of refugees and migrants,
mainly in areas next to states’ borders18. In these unofficial sites, living conditions are even more
severe, putting human rights protection at great risk.
5.1.2. Situation in reception or detention centers (including “hotspots”)
5.1.2.1. Hygiene issues

16

Amnesty International, (2016) No safe Refuge: Asylum seekers and refugees denied effective protection in Turkey. Retrieved from:
https://amnesty.dk/media/2400/eu_turkey.pdf.
17
For further information on the Court’s case-law on the issue visit: http://www.echr.coe.int/Documents/FS_Migrants_detention_ENG.pdf
18
For further information and specific data on flows and reception centers: http://migration.iom.int/europe/
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Although member states are obliged to provide accommodation in which the living conditions will be
decent and respectful to human dignity, the overcrowded reception facilities cannot reach the
required standards19. Reports conducted reveal, in many cases, the lack of basic equipment,
resulting sometimes in persons sleeping in tents situated on mud and prone to extreme weather
conditions20. Furthermore, it is likely that quantities of food may not be always sufficient enough or
of good quality. Besides, especially in reception centers which have reached or exceeded their
capacity limits, access to medical or psychological assistance is not facilitated, whilst the situation
in terms of hygiene deteriorates21. Considering also the special hygiene needs of children and
women, sharing bathrooms or toilets with persons of different gender amplifies the unsanitary
character of many reception centers22.

5.1.2.2. Asylum procedures and lack of legal assistance
Following the adoption of “hotspot approach” in the EU response to refugee and migration crisis and
the conclusion of the EU-Turkey agreement, the asylum process has been entirely combined with
the reception centers (“hotspots”)23, meaning that the asylum seeker has to stay there until the
process is completed by the responsible authorities, facing thus a form of “de facto” detention and
increasing the number of those staying in these centers24. The aforementioned practice has
produced a discussion on whether the annulment of the exceptional character of detention for
asylum seekers can be justified25. Additionally, the slow pace reported in the examination process
of the asylum applications contributes to the influx of detainees in “hotspots”. Despite the needs of
the stakeholders to seek judicial protection, there are allegations for obstacles in accessing legal
19

Council of Europe Guidelines in the field of human rights protection for irregular migrants. Retrieved from:
http://fra.europa.eu/fraWebsite/frc2011/docs/CoE-standards-hr-protection-irreg-migrants.pdf
20
Report of the fact-finding mission by Ambassador Tomáš Boček, Special Representative of the Secretary General on Migration and Refugees to
Greece and “the former Yugoslav Republic of Macedonia”. Retrieved from:
https://search.coe.int/cm/Pages/result_details.aspx?ObjectId=0900001680648495
21
Amnesty International, (2016) Greece: Refugees detained in dire conditions amid rush to implement EU-Turkey deal. Retrieved from:
https://www.amnesty.org/en/latest/news/2016/04/greece-refugees-detained-in-dire-conditions-amid-rush-to-implement-eu-turkey-deal/
22
Human Rights Watch, (2016), Refugee “Hotspots”, Unsafe, Unsanitary. Retrieved from: https://www.hrw.org/news/2016/05/19/greece-refugeehotspots-unsafe-unsanitary
23
For further information on the “Hotspot approach to managing exceptional migratory flows” of the European Union, visit:
http://ec.europa.eu/dgs/home-affairs/what-we-do/policies/european-agenda-migration/background-information/docs/2_hotspots_en.pdf
24
Comment made by the Special Representative on Migration and Refugees in his report previously mentioned
https://search.coe.int/cm/Pages/result_details.aspx?ObjectId=0900001680648495
25
Council of Europe Guidelines in the field of human rights protection for irregular migrants. Retrieved from:
http://fra.europa.eu/fraWebsite/frc2011/docs/CoE-standards-hr-protection-irreg-migrants.pdf
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assistance, lack of interpreters and of proper information provided as far as their rights are
concerned26.

5.1.2.3. Violence and delinquency among detainees
In addition to the aforementioned dire conditions, persons detained in reception centers are facing
also incidents of violence, mainly between groups of different nationalities. Such clashes took place
in the “hotspots” on Greek islands, where the detainees outnumber the capacity of the centers.
Moreover, there are many concerns on the safety of vulnerable groups, especially children and
women, with the latter being prone to forms of sexual harassment. Police has also been accused
for stagnancy27.

5.1.3. Persons living outside organized centers
Following the decision of many member states situated on the “Balkan Route” to adopt highly
restrictive border controls (e.g. construction of fences), a great number of refugees and migrants
were unable to trespass through transit zones. As a consequence, makeshift camps have been
created in areas next to borders. In terms of living conditions, they are facing more severe situations
than those staying in reception centers, given that there may be no running water, no toilet facilities,
they are prone to any weather condition and there is no central state administration oriented to the
satisfaction of their basic necessities. There have been also incidents of push-backs and of illtreatment by border guards28. Although the camp of Idomeni in Greece, the bigger one, was
evacuated, there are still such camps in other member states and the concerns for serious
humanitarian disasters are increasing29. The same applies also concerning a great number of
refugees and migrants living outside any form of camps, in poor conditions. This phenomenon is

26

Amnesty International, (2016) Greece: Refugees detained in dire conditions amid rush to implement EU-Turkey deal. Retrieved from:
https://www.amnesty.org/en/latest/news/2016/04/greece-refugees-detained-in-dire-conditions-amid-rush-to-implement-eu-turkey-deal/
27
https://www.hrw.org/news/2016/05/19/greece-refugee-hotspots-unsafe-unsanitary
28
For example, the concerns expressed by UNHCR concerning the situation in Hungary-Serbia borders. Retrieved from: http://www.unhcrcentraleurope.org/en/news/2016/unhcr-alarmed-at-refugee-death-on-hungary-serbia-border.html
29
Statement by the Special Representative of the Secretary General for Migrants and Refugees, (2016), Risk for a new humanitarian disaster on
another
Balkan
borderTabanovce.
Retrieved
from:
https://wcd.coe.int/ViewDoc.jsp?p=&id=2425087&Site=DC&BackColorInternet=F5CA75&BackColorIntranet=F5CA75&BackColorLogged=A9BACE
&direct=true
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very common in countries of first arrival for displaced persons, especially in Turkey30. In both the
aforementioned cases, member states shall not be indifferent towards these persons, as such
situations will probably amount to inhumane ones31.

5.1.4. Initiatives aiming to alleviate the current situation
5.1.4.1. Αid provided by the Council of Europe Development Bank
The exclusive mandate of the Council of Europe Development Bank is the financing of projects of
social character. Based on contributions of member state, it established the Migrant and Refugee
Fund, aiming to help its members to cope with the refugee and migrant flows, as well as to help
them facilitate their integration. Recognizing also the housing of refugees and migrant as a main
priority, it has provided financial help to the majority of affected states in the “Balkan Route”32 in
order to fund the construction or upgrade of reception and transit centers33. At this moment, its
financing role is subsidiary and additional to the funding by EU institutions.

5.1.4.2. Other international organizations, agencies and NGOs: contribution and cooperation
with Council of Europe
In front of the refugee and migration flows, many international and regional organizations, as well
as NGOs and volunteers, launched many initiatives in order to reduce the repercussions of the
aforementioned situations. Council of Europe has established an extended network of partnerships,
including, but not exhausted at the following entities34. First of all, the European Commission’s
Humanitarian Aid and Civil Protection department is providing financial and technical assistance not
only to its member states, but also to other countries as well35. Moreover, the Office of the UN High

Information based on the European Commission’s ECHO factsheet on “Turkey: Refugee Crisis”, retrieved from:
http://ec.europa.eu/echo/files/aid/countries/factsheets/turkey_syrian_crisis_en.pdf
31
Council of Europe Guidelines in the field of human rights protection for irregular migrants. Retrieved from:
http://fra.europa.eu/fraWebsite/frc2011/docs/CoE-standards-hr-protection-irreg-migrants.pdf
32
For further information on the assistance provided to three countries of the “Balkan Route”, visit: http://www.coebank.org/en/news-andpublications/projects-focus/averting-humanitarian-crisis-balkans/
33
Further information concerning the co-funding of two reception centers in Greece can be retrieved from: http://www.coebank.org/en/news-andpublications/news/ceb-fin-migrant-refugee-reception-centres-greece/
34
The list of Council of Europe partners is retrieved from: http://www.coe.int/en/web/portal/mandate-special-representative-migration-refugeestomas-bocek#portlet_56_INSTANCE_vHOMM3wJjTSu
35
Information on the assistance provided in each state can be retrieved from: http://ec.europa.eu/echo/what/civil-protection/mechanism_en
30
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Commissioner for Refugees (UNHCR) plays a key role with the presence and help of its specialized
staff in reception facilities and makeshift camps, in countries receiving migratory flows36. It
addresses also situations that endanger human rights, giving guidelines and proposing
alternatives37. Regarding assistance to children, UNICEF adopted a great variety of initiatives all
over Europe, especially in terms of medical assistance, psychological support, special care,
provision of supplies and training of specialized personnel38. Last but not least, international,
regional and national NGOs are offering humanitarian support (e.g. Red Cross and Red Crescent
Societies)39 or medical assistance (e.g. Medecins sans Frontieres)40.
5.2. Confiscation of asylum seekers’ assets
5.2.1. Provisions adopted in member states (the case of Danish law)
In response to the arrivals of refugees and migrants in Europe, a minority of member states have
enacted the seizure of money and other valuable items belonging to asylum seekers, if certain
criteria are met. The controversy on this possible violation case began in January 2016, when
Denmark passed a law which reformed its Aliens Act, entitling police officers to search asylum
seekers’ clothes and luggage in order to find and confiscate assets that worth over 1,340 euros,
aiming to cover food and housing expenditure. Notwithstanding the aforementioned, similar laws
and practices are applicable in Switzerland, Netherlands (with higher sums of money to be
maintained by the asylum seekers and their families) and in a couple of German federal states41.

5.2.2. Human rights threatened and criticism exercised
Council of Europe High Commissioner on Human Rights had expressed his concerns regarding the
practice under discussion. By sending a letter to the Minister of Interior of Denmark, he stressed out

According to the presentation: “What is UNHCR doing to help”. Retrieved from: http://www.unhcr.org/europe-emergency.html
An
example
of
UNHCR’s
advisory
role
concerning
situation
in
Greece
can
be
found
in:
http://www.unhcr.org/news/briefing/2016/5/57480cb89/greece-unhcr-concerned-conditions-new-refugee-sites-urges-alternatives.html
38
For further information on UNICEF initiatives, visit: http://www.unicef.org/appeals/refugee_migrant_europe.html
39
Examples of IFRC missions in European countries found in: http://www.ifrc.org/en/news-and-media/news-stories/europe-central-asia/hungary/,
http://www.ifrc.org/en/news-and-media/news-stories/europe-central-asia/greece/red-cross-doubles-support-in-greece-as-thousands-await-their-fate72310/
40
For further information on MSF’s role in Mediterranean, visit: http://www.msf.org/article/msf-migration-activities-europe-interactive-map
41
http://www.bbc.com/news/world-europe-35408936
36
37
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that such measures may lead not only to abuses of the affected persons’ dignity, but also to
violations of Article 1 of the 1st Additional Protocol to the ECHR, which enshrines the right to property.
By virtue of this article, a fair balance must be struck between the public interest and the
unperturbable enjoyment of someone’s assets42. In addition to the aforementioned, UNHCR,
sharing the same opinion, submitted Observations regarding the then planned modification of the
law. It also found that the privacy of the asylum seekers may be threatened due to the excessive
control on their belongings. The same applies to their family life, since, in many cases, these assets
could be used for initiating a new life in the hosting country. Hence, risk of violating Article 8 ECHR
has emerged, too. Lastly, it highlights the special status of asylum seekers and the general
circumstances concerning their arrival in Europe, as well as the solidarity environment in which
states shall operate43.

5.2.3. Explanations provided to justify pertinent measures
The main argument provided for the justification of these measures is that those who possess the
necessary means should cover themselves the expenses for their accommodation, whilst those who
do not are entitled to aid offered by the state. Additionally, it is argued that the affected person is
able to seek judicial relief against the seizure44. In other similar cases, the fact that it is applicable
in very few occasions is invoked as justifying the aforementioned national provisions45.
5.3. Refugees, migrants and asylum seekers being victims of smuggling and trafficking
5.3.1. Smuggling
5.3.1.1. Definition

42

Council of Europe Commissioner for Human Rights, (2016), Letter sent to the Minister of Interior, Integration and Housing of the Kingdom of
Denmark.
Retrieved
from:
https://wcd.coe.int/com.instranet.InstraServlet?command=com.instranet.CmdBlobGet&InstranetImage=2910961&SecMode=1&DocId=2371196&Us
age=2
43
UNHCR Regional Representation for Northern Europe, (2016) Observations on the proposed amendments to the Danish Aliens Legislation.
Retrieved from: http://www.unhcrnortherneurope.org/fileadmin/user_upload/Documents/PDF/Denmark/UNHCR_Comments_on_Danish_law_proposal_L87_January_2016.pdf
44
Minister for Interior, Integration and Housing, (2016), Letter sent as a response to the Commissioner for Human Rights. Retrieved from:
https://wcd.coe.int/com.instranet.InstraServlet?command=com.instranet.CmdBlobGet&InstranetImage=2911048&SecMode=1&DocId=2371272&Us
age=2
45
For further information on the relevant swiss legislation, visit: https://www.theguardian.com/world/2016/jan/15/switzerland-joins-denmark-inseizing-assets-from-refugees-to-cover-costs
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Article 3a of the “Protocol against the Smuggling of Migrants by Land, Sea and Air, supplementing
the United Nations Convention against Transnational Organized Crime” defines “smuggling of
migrants” as follows: “the procurement, in order to obtain, directly or indirectly, a financial or other
material benefit, of the illegal entry of a person into a State Party of which the person is not a national
or a permanent resident”46. Nonetheless, smuggling practices are also exercised in order to facilitate
the entry of persons probably entitled to seek for international protection, such as Syrian refugees.

5.3.1.2. Smuggling of migrants in Council of Europe member states
The outburst of the Syrian crisis has led to the increase of migrant smuggling practices. Smugglers
are utilizing three routes to Europe: the Western Mediterranean (e.g. Morocco-Spain), the Central
Mediterranean (e.g. Libya-Italy) and the Eastern Mediterranean (e.g. Turkey-Greece). Each one of
them includes also certain sub-routes. Eventually, the latter is the most used during the last two
years period, being also the main theatre of smugglers’ action47. Besides, there are reports
acknowledging the presence and action of smugglers in land borders. European transit countries
are the ones facing this form of smuggling.

5.3.1.3. Fundamental human rights at risk
Regardless of their immigration status, fundamental human rights are susceptible to abuses
because of the smuggling practices exercised. First of all, migrants and refugees are transferred by
boats, cargo ships or trucks that do not meet any criterion of safety and put their lives at great risk48.
Hence, the number of deaths occurred during the transfer procedure, either by sea or by land, is
shocking. Even those rescued are in urgent need of medical care and satisfaction of basic
necessities. In addition, smuggled persons are prone to becoming victims of trafficking and be forced
46

Protocol against the Smuggling of Migrants by Land, Sea and Air, supplementing the United Nations Convention against Transnational Organized
Crime. Retrieved from: https://www.unodc.org/documents/middleeastandnorthafrica/organisedcrime/UNITED_NATIONS_CONVENTION_AGAINST_TRANSNATIONAL_ORGANIZED_CRIME_AND_THE_PROTOCOLS_THERETO.pdf
47
ÇARMIKLI Elif ÖZMENEK, KADER Merve Umay, 2016, Migrant Smuggling in Turkey: The Other Side of the Refugee Crisis, USAK Reports
No.45, International Strategic Research Organization (USAK). Retrieved from:
https://books.google.gr/books?id=u4tKDAAAQBAJ&pg=PT49&lpg=PT49&dq=smuggling+in+Turkey&source=bl&ots=LJ6f1EXlAg&sig=SJBK2GfoKFGzZcbOcJNb9PsoMo&hl=el&sa=X&ved=0ahUKEwj_0sPiuLPNAhVCyRQKHTG-C34Q6AEIZjAM#v=onepage&q&f=true
48
European Committee on Crime Problems (CDPC), (2015), Proposal for future activities by the CDPC. Retrieved from:
http://www.coe.int/t/dghl/standardsetting/cdpc/CDPC%20documents/CDPC%20(2015)%2014%20%20Proposal%20for%20future%20activities%20by%20the%20CDPC%20-%20Malta.pdf
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to suffer exploitation49. Bearing such situation conduces to abuses of their dignity, health and safety.
In the same perspective, the fact that they are used as goods and not as human beings, aggravates
their status in terms of human rights protection50. Besides, the violation of the aforementioned rights
cannot be excluded due to the consent of the smuggled persons to their victimization51.
5.3.1.4. Protection of smuggled persons’ (migrants and refugees) human rights
Combatting migrant smuggling has turned to top priority in the context of migration crisis
management, as reflected by the EU Migration Agenda and the pertinent action plan52, as well as
by initiatives taken by other international organizations, including the Council of Europe. It is
common ground that actions oriented to prevent and counter smuggling practices must be adopted.
However, as the European Committee on Crime Problems stated, any preventive or affirmative
measure shall be adopted in respect to international human rights law. Consequently, considering
the differences between states’ legal and practical confrontation against smuggling, calls for
stronger cooperation among involved actors, states and international organizations were made53,
whilst proposals for special treatment of those migrants cooperating with national authorities against
smugglers have also been submitted54.

5.3.2. Trafficking
5.3.2.1. Definition and fundamental human rights at risk

49

OECD, (2015), Can we put an end to human smuggling, OECD Migration Policy Debates. Retrieved from:
https://www.oecd.org/migration/Can%20we%20put%20an%20end%20to%20human%20smuggling.pdf
50
CDPC, (2016), Working document on: “Preventing and Suppressing the Smuggling of Migrants in Council of Europe Member States- A way
forward”. Retrieved from: http://www.coe.int/t/dghl/standardsetting/cdpc/CDPC%20documents/CDPC%20(2016)%204Rev%20-%20e%20%20Preventing%20and%20suppressing%20the%20smuggling%20of%20migrants%20in%20Council%20of%20Europe%20member%20States%20
%E2%80%93%20%E2%80%9Ca%20way%20forward%E2%80%9D%2019042016.pdf
51
UNODC, Migrant Smuggling FAQs Retrieved from: https://www.unodc.org/unodc/en/human-trafficking/faqs-migrantsmuggling.html#Role_of_consent
52
EU Action Plan Again Migrant Smuggling (2015-2020). Retrieved from: http://ec.europa.eu/dgs/home-affairs/elibrary/documents/policies/asylum/general/docs/eu_action_plan_against_migrant_smuggling_en.pdf
53
CDPC, (2016), Working Document: “National Laws Relating to Smuggling of Migrants in Council of Europe Member States”. Retrieved from:
http://www.coe.int/t/dghl/standardsetting/cdpc/Bureau%20documents/CDPC%20(2016)%203%20-%20e%20%20National%20Laws%20Relating%20to%20Smuggling%20of%20Migrants%20in%20Council%20of%20Europe%20Member%20States.pdf
54
CDPC, (2016), Working document on: “Preventing and Suppressing the Smuggling of Migrants in Council of Europe Member States- A way
forward”. Retrieved from: http://www.coe.int/t/dghl/standardsetting/cdpc/CDPC%20documents/CDPC%20(2016)%204Rev%20-%20e%20%20Preventing%20and%20suppressing%20the%20smuggling%20of%20migrants%20in%20Council%20of%20Europe%20member%20States%20
%E2%80%93%20%E2%80%9Ca%20way%20forward%E2%80%9D%2019042016.pdf
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According to Article 4 paragraph a of the Council of Europe Convention Against Trafficking in Human
Beings, and for the purposes of the latter, “trafficking in human beings” is defined as “the recruitment,
transportation, transfer, harbouring or receipt of persons, by means of the threat or use of force or
other forms of coercion, of abduction, of fraud, of deception, of the abuse of power or of a position
of vulnerability or of the giving or receiving of payments or benefits to achieve the consent of a
person having control over another person, for the purpose of exploitation”55. In addition to affected
persons’ inherent dignity, according to the findings of the European Court of Human Rights,
trafficking practices may amount to violations of the prohibition of degrading treatment (Art.3 ECHR),
the prohibition of slavery and forced labour(Art.5), the right to life in cases of death(Art.2) and
persons’ private and family life(Art.8)56.

5.3.2.2. Refugees, migrants and asylum seekers as trafficking victims
This form of trafficking emerges in three different categories: those who face trafficking after their
arrival in a member state, those who had been trafficking victims in their countries of origin and the
children victims. Regarding the first one, the Group of Experts on Action against Trafficking in
Human Beings (GRETA) has reported that, in the context of the refugee crisis, the risk of being
trafficking victims rises in countries of transit or of first arrival, due to obstacles in accessing
assistance, the deficiencies in the identification progress, the indecent living conditions, the
unawareness and the difficulty in accessing labour57. Moving on to the next category, it refers to
factual or potential victims of trafficking in their countries of origin. According to UNHCR Guidelines,
provided that some criteria are met, these persons may be entitled to international protection,
pursuant to provisions of the 1951 Refugee Convention in conjunction with the Council of Europe
Convention Against Trafficking in Human Beings58. Last but not least, all involved actors stress out

55

Council of Europe Convention on Action Against Trafficking in Human Beings. Retrieved from:
https://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMContent?documentId=090000168008371d
56
For further information on Court’s case-law on the issue, visit: http://www.echr.coe.int/Documents/FS_Trafficking_ENG.pdf
57
Group of Action of Experts Against Trafficking in Human Beings, (2015), 5th General Report on GRETA’s Activities. Retrieved from:
https://www.fluechtlingshilfe.ch/assets/news/2016/greta-2016-1-web-en.pdf
58
UNHCR, (2009), Human Trafficking and Refugee Protection: UNHCR’s Perspective. Retrieved from:
http://www.unhcr.org/protection/operations/4ae1a1099/human-trafficking-refugee-protection-unhcrs-perspective.html
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the high risk that children, mainly the unaccompanied ones, are facing59. Being also a main target
of traffickers, the vulnerable character of this group of people is amplified due to shortcomings in
their accommodation, their access in asylum procedure and in the prevention of such dangers in
general60.

5.3.2.3. Response: proposals and initiatives by international actors
By virtue of the aforementioned, Council of Europe, along with other international and regional
organizations, have addressed the issue of trafficking affecting refugees or migrants. Regarding the
issue of unaccompanied refugees and migrant children, Secretary General has introduced their
protection from trafficking as a key priority for the Council of Europe’s actions61. Besides, GRETA,
in its 5th General Report, reiterated that any measure taken to manage the refugee and migrant
crisis, especially for combatting smuggling, must not be ignorant towards human rights endangered
by trafficking practices. In the same perspective, the necessity for collaboration between state
authorities and non-state actors has been highlighted, along with other principles and guidelines.
Actually, the areas of main focus are the following: identification of victims, protection of
unaccompanied children, access to asylum procedure and the applicability of the “non-refoulement”
principle. Corroborating the aforementioned, the UNHCR guidelines underpin ways of achieving the
highest level of international protection for trafficking victims in order to guarantee that there is no
chance of being re-trafficked. As far as other regional initiatives are concerned, Council of Europe
is a member of the “Alliance Against Trafficking in Persons”, initiated under the auspices of the
OSCE Special Representative and Co-ordinator for Combating Trafficking in Human Beings. OSCE
specialized officer is also organizing visits to countries in need and launches effective initiatives62.

59

According to the Report of the Council of Europe Secretary General submitted to the Committee of Ministers during its 126 th Session, under the
topic “Responding to the Refugee crisis”. Retrieved from: https://search.coe.int/cm/Pages/result_details.aspx?ObjectId=090000168064c45b
60
GRETA’s Report: https://www.fluechtlingshilfe.ch/assets/news/2016/greta-2016-1-web-en.pdf
61
According to Secretary General’s proposals for priority actions submitted to the Committee of Ministers, discussing the topic: “Protecting children
affected by the refugee crisis: A shared responsibility”. Retrieved from:
https://search.coe.int/cm/Pages/result_details.aspx?ObjectId=09000016805c5ee7
62
Examples of actions taken in the context of OSCE are retrieved from the following links: http://www.osce.org/secretariat/247311,
http://www.osce.org/secretariat/248386, http://www.osce.org/secretariat/107221
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5.4. Rise of xenophobia: hate speech, violence and discrimination against refugees, asylum
seekers and migrants
5.4.1. Xenophobic practices
Rise of xenophobia constitutes one of the aftereffects of the migrant crisis, amplified after the
terrorist attacks in Paris and Brussels. European Commission Against Racism and Intolerance
(ECRI), has reported the increase of islamophobia (since the majority of displaced persons are
Muslims), hate speech, violence and hostile stance against refugees and migrants63. Sharing the
same concerns, Special Representative on Migration and Refugees disfavored the contribution of
public figures, including politicians, in the rise of hate speech against these groups of people64.
Notwithstanding the verbally expressed hatred, there have been also violent actions and turbulent
manifestations against the presence of refugees and migrants in many member states, especially
in countries of final destination or where many migrants are kept in reception centers. On the
contrary, ECRI has recognized that, despite the rise of xenophobia, practices of “welcome behavior”
have also been taking place in lots of member states.

5.4.2. Efforts to combat xenophobia against refugees and migrants
Xenophobic practices, especially the violent ones, entail a series of violations towards affected
persons’ basic rights. International organizations focused on human rights, with the bodies of
Council of Europe in the forefront, are promoting the idea of unhindered integration, whilst opposing
on the marginalization of refugees and migrants65. Furthermore, ECRI publishes both general and
country-by-country reports in order to monitor the level of protecting human rights against racism
and intolerance, eliminating thus all the aforementioned practices66. In the same perspective, ECRI
and many of their bodies, in European and international level (e.g. European Union FRA and OSCE
ODIHR), are highlighting the necessity of raising public awareness through a variety of initiatives67.
European Commission Against Racism and Intolerance, (2016), Annual Report on ECRI’s initiatives. Retrieved from:
http://www.coe.int/t/dghl/monitoring/ecri/activities/Annual_Reports/Annual%20report%202015.pdf
64
Message retrieved from: https://wcd.coe.int/ViewDoc.jsp?p=&id=2434479&Site=DC&direct=true
65
Statement by the Council of Europe Commissioner for Human Rights(2016). Retrieved from: http://www.coe.int/el/web/commissioner/-/europeancountries-have-to-prioritise-migrant-integration?inheritRedirect=true&redirect=%2Fel%2Fweb%2Fcommissioner%2Fthematic-work%2Fmigration
66
Reports for each member states retrieved from: http://www.coe.int/t/dghl/monitoring/ecri/default_en.asp
67
Joint Statement of EU Agency for Fundamental Human Rights, Council of Europe ECRI and OSCE Office for Democratic Institutions and Human
Rights. Retrieved from: http://fra.europa.eu/sites/default/files/fra_uploads/pr-2016-international-day-elimination-racial-discrimination_en_0.pdf
63
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6. Proposals on future actions
The measures taken so far regarding an effective response to the refugee crisis and the protection
of affected persons’ fundamental rights have not produced the desired outcome. The revision of
Europe’s policy and future actions towards these matters is, thus, of imperative significance and any
decision should be taken under the scope of protecting refugees’ and migrants’ dignity as well as
right to life and humane treatment. The capacity of hosting countries, such as Greece and Italy,
should be further supported via the provision of humanitarian aid, including, transferring of knowhow regarding more effective managing of available resources. The role of international
organizations should be further supported and welcome by all countries, as their input regarding
collection of data68 on violations of refugees’ and migrants’ human rights can be a valuable tool, in
order to respond in the appropriate manner. Furthermore, a strategy for tackling the refugee crisis
by the member states of the Council of Europe should not be short-sighted, but it should rather focus
on long term solutions, especially regarding the integration of migrants and refugees. More
specifically, an effective integration policy should address, among others, the following aspects69,
as defined by Council of Europe Commissioner for Human Rights:
●

Family reunion;

●

Long-term residence;

●

Language and integration courses;

●

Calling services and employers to work with migrants;

●

Effective anti-discrimination policies;

●

Inclusive democracy.

68

For the importance of collecting data and facts regarding refugees and asylum seekers advise: Guild E., Carrera S., (June 2016) Rethinking
asylum distribution in the EU: Shall we start with the facts? Centre for European Policy Studies. Retrieved from:
https://www.ceps.eu/publications/rethinking-asylum-distribution-eu-shall-we-start-facts
69

Council of Europe Commissioner for Human Rights, (May 2016) Time for Europe to get migrant integration right. Retrieved from:
https://book.coe.int/eur/en/commissioner-for-human-rights/6999-pdf-time-for-europe-to-get-migrant-integration-right.html
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7. Conclusion
“And, from all of our member states, we ask that they respond to this crisis with full regard to the
European Convention on Human Rights and the case law of the European Court of Human Rights”
Council of Europe Secretary General made in May 2016 the previous statement70, crystallizing the
challenge emerging under the pressure of the recent events: ensuring the protection of fundamental
human rights while managing the refugee and migrant crisis. As already presented, agreements
have been made and countering mechanisms are established. Nevertheless, member states’
obligations regarding international human rights law must not be questioned. Countering measures
are putting directly or indirectly basic human rights in peril: a response accomplishing both the
aforementioned goals is needed.

8. Points to be addressed


Which are the principles that states should abide by while taking measures managing the
refugee and migrant crisis?



How can the existing operations in the Mediterranean be further implemented and enhanced
in order to prevent lives being lost in shipwrecks and combat cross-border crime (smuggling,
trafficking)?



How can the EU-Turkey Joint Action Plan be implemented in the most effective while ensuring
that international and European law regarding human rights is upheld?



What steps can be taken towards the amelioration of living conditions in reception points and
hotspots?



What measures should be taken by hosting countries in order to ensure that asylum claims
are processed properly and with the necessary legal assistance to the asylum- seekers?

Speech of the Secretary General during the works of the “Conference on the protection of human rights of refugees, asylum seekers and
migrants”, held in Nafplio, Greece. Retrieved from: https://www.coe.int/en/web/secretary-general/speeches-2016//asset_publisher/TQ9ylWpDFtLP/content/conference-on-the-protection-of-human-rights-of-refugees-asylum-seekers-andmigrants?inheritRedirect=false&redirect=https%3A%2F%2Fwww.coe.int%2Fen%2Fweb%2Fsecretary-general%2Fspeeches2016%3Fp_p_id%3D101_INSTANCE_TQ9ylWpDFtLP%26p_p_lifecycle%3D0%26p_p_state%3Dnormal%26p_p_mode%3Dview%26p_p_col_id%
3Dcolumn-4%26p_p_col_count%3D1
70
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In what way can we ensure that incidents of violence among migrants in reception points are
avoided, while ensuring protection of human rights?



What measures should be taken in order to ensure that the rights of persons living outside
organized centers are also protected?



Is the confiscation of refugees’ and migrants’ assets an effective and justified measure? Are
there any alternatives?



How can smuggling of migrants be prevented?



How can victimization of refugees and migrants by traffickers be prevented?



What actions can be taken to combat trafficking of migrants and what is the role of GRETA
regarding such actions?



What measures should be adopted to protect victims of trafficking, including both those
becoming victims in destination countries and those having been trafficking victims in
countries of origin?



Which measures should be adopted in order to protect migrants and refugees from
phenomena of xenophobia, racism, hate speech and discrimination?



How can cooperation between Council of Europe, its member states and other actors
operating in the field of protecting human rights be enhanced?



In what way should hosting countries that are in the frontline of the migration flows, e.g. Italy,
Greece, Turkey, be supported in their efforts?



What specific measures should be adopted so as to protect human rights of vulnerable
groups of people, especially unaccompanied minors?



Which initiatives adopted should be put in the forefront? How can they be generalized and
strengthened?



What constitutes an effective long-term solution to the refugee crisis? How can migrants be
integrated in their destination countries?
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10. Annex
10.1. Key terms definition
Refugee: is a person fleeing armed conflict or persecution. A “refugee” is granted the highest level
of international protection.
Migrant: is a person that chooses to move not because of a direct threat of persecution or death,
but mainly to improve their lives by finding work, or in some cases for education, family reunion, or
other reasons71.
Asylum seeker: An asylum-seeker is someone who says he or she is a refugee and seeks
international protection from persecution or serious harm in their home country72.

10.2. List of abbreviations
Art.

Article

CDPC

European Committee on Crime Problems

ECHO

EU Humanitarian and Civil Protection department

Elaboration on the definitions of “refugee” and migrant can be retrieved from: http://www.unhcr.org/news/latest/2015/8/55df0e556/unhcrviewpoint-refugee-migrant-right.html
72
For further information on what an asylum seeker is, visit: http://www.unhcr-centraleurope.org/en/who-we-help/asylum-seekers.html
71
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ECHR

European Convention on Human Rights

ECtHR

European Court Of Human Rights

ECRI

European Commission Against Racism and Intolerance

e.g.

for example

EU

European Union

EU FRA

European Union Agency for Fundamental Rights

GRETA

Group of Experts on Action Against Trafficking in Human Beings

km

kilometers

NGOs

non-governmental organizations

OECD

Organization for Economic Co-operation and Development

OMN

Operation Mare Nostrum

OSCE

Organization for the Security and Cooperation in Europe

OSCE ODIHR

OSCE Office for Democratic Institutions and Human Rights

UNHCR

United Nations High Commission on Refugees

UNICEF

United Nations International Children’s Emergency Fund

UNODC

United Nations Office on Drugs and Crime

10.3. List of useful documents
Legally binding international documents
1. Convention for the Protection of Human Rights and Fundamental Freedoms. including:
a. a.

Protocol to the Convention for the Protection of Human Rights and

Fundamental Freedoms
b. b.

Protocol No.12 to the Convention for the Protection of Human Rights and

Fundamental Freedoms
Retrieved from: http://www.echr.coe.int/Documents/Convention_ENG.pdf
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2. European Social Charter(revised). Retrieved from:
https://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMContent?documentI
d=090000168007cf93
3. Council of Europe Convention on Action Against Trafficking in Human Beings. Retrieved
from:
https://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMContent?documentI
d=090000168008371d
4. Convention and Protocol Relating to the Status of Refugees. Retrieved from:
http://www.unhcr.org/protect/PROTECTION/3b66c2aa10.pdf
5. United Nations Convention Against Transnational Organized Crime. Retrieved from:
https://www.unodc.org/documents/middleeastandnorthafrica/organisedcrime/UNITED_NATIONS_CONVENTION_AGAINST_TRANSNATIONAL_ORGANIZED_C
RIME_AND_THE_PROTOCOLS_THERETO.pdf
6. Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women
and Children, supplementing the United Nations Convention against Transnational
Organized Crime. Retrieved from:
https://treaties.un.org/Pages/ViewDetails.aspx?src=IND&mtdsg_no=XVIII-12a&chapter=18&lang=en
7. Protocol against the Smuggling of Migrants by Land, Sea and Air, supplementing the
United Nations Convention against Transnational Organized Crime. Retrieved from:
https://www.unodc.org/documents/southeastasiaandpacific/2011/04/somindonesia/convention_smug_eng.pdf
8. Convention on the Rights of Children. Retrieved from:
http://www.ohchr.org/en/professionalinterest/pages/crc.aspx
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Non-legally binding documents adopted by Council of Europe institutions
9. Council of Europe Standards and Guidelines in the Field of Human Rights Protection for
Irregular Migrants. Retrieved from: http://fra.europa.eu/fraWebsite/frc2011/docs/CoEstandards-hr-protection-irreg-migrants.pdf
10. Recommendation No.R(98)13 of the Committee of Ministers on the right of rejected asylum
seekers to an effective remedy against decisions on expulsion in the context of Article 3 of
the European Convention on Human Rights. Retrieved from:
http://www.refworld.org/pdfid/3ae6b38e13.pdf
11. Recommendation Rec(2003)5 of the Committee of Ministers on measures of detention of
asylum seekers. Retrieved from:
http://www.ochrance.cz/fileadmin/user_upload/ochrana_osob/Umluvy/cizinci/RE200305_Measures_of_detention_of_asylum_seekers.pdf
12. Decision CM/Del/Dec (2015)/33 on the Thematic Debate: “Migration challenges for Europe:
need for collective action”. Retrieved from:
https://wcd.coe.int/ViewDoc.jsp?p=&Ref=CM/Del/Dec(2015)1236/1.5&Language=lanEnglis
h&Ver=original&Site=CM&BackColorInternet=DBDCF2&BackColorIntranet=FDC864&Back
ColorLogged=FDC864&direct=true
13. Resolution 2109 (2016) of the Parliamentary Assembly on “The situation of refugees and
migrants under the EU–Turkey Agreement of 18 March 2016”. Retrieved from:
http://assembly.coe.int/nw/xml/XRef/Xref-XML2HTML-en.asp?fileid=22738&lang=en
14. Resolution 2108 (2016) of the Parliamentary Assembly on “Human rights of refugees and
migrants – The situation in the Western Balkans”. Retrieved from:
http://assembly.coe.int/nw/xml/XRef/Xref-XML2HTML-en.asp?fileid=22737&lang=en
15. Resolution 2089 (2016) of the Parliamentary Assembly on “Organized Crime and Migrants”.
Retrieved from: http://assembly.coe.int/nw/xml/XRef/Xref-XML2HTMLEN.asp?fileid=22465&lang=en
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16. Resolution 2088 (2016) of the Parliamentary Assembly on “The Mediterranean Sea: a front
door to irregular migration”. Retrieved from: http://assembly.coe.int/nw/xml/XRef/XrefXML2HTML-en.asp?fileid=22464&lang=en
17. Resolution 2107 (2016) of the Parliamentary Assembly on “A stronger European response
to the Syrian refugee crisis”. Retrieved from: http://assembly.coe.int/nw/xml/XRef/XrefXML2HTML-EN.asp?fileid=22736&lang=en
18. Resolution 2025 (2014) of the Parliamentary Assembly on “Resettlement of refugees:
promoting greater solidarity”. Retrieved from: http://assembly.coe.int/nw/xml/XRef/XrefXML2HTML-en.asp?fileid=21326&lang=en
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